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Appreciating Continuing Care Retirement Community (CCRC) employees is often demonstrated during the annual holiday season, with gratuities funded by voluntary donations from residents to a Resident Association (RA)- controlled employee appreciation fund. The possible need to tax and report these distributions to governmental agencies occasionally concerns residents, prompting this commentary. In my opinion, if handled in accordance with the information contained herein, there is no need for concern; taxation or reporting.
Compensation is taxable. Compensation paid to an employee is subject to taxation, no matter how derived (salary, wages, commissions, bonuses, incentives, tips, gifts, etc.). Different types of taxes may apply when an employer is the controlling party: (1) payroll taxes to FICA’s three funds: Social Security, Medicare, and disability, (2) IRMAA, (3) unemployment tax, and (4) income tax. Some of the taxes due are (a) withheld from compensation, (b) employer paid, or (c) paid later by the employee. Gratuity (gift) and customer tip payments, received and controlled by a CCRC employer, that benefit its employee, no matter how small or infrequent, are generally subject to payroll taxes and may be subject to income taxes (IRS Pub. 525). There is a de minimis fringe benefit exclusion that applies to small, occasional, non-cash or non-cash-equivalent low-value gifts. The burden of computing and remitting applicable taxes is borne by the employer, and information is reported on Form W-2 to the employee and the government.

The One Big Beautiful Bill Act doesn’t negate an employer’s taxation and reporting obligations. There is no impact from the recently enacted OBBB Act (HR-1, Section 70201) “no tax on tips” provisions on employee appreciation fund gratuity payments. The statute provides an opportunity for employees receiving tips to exempt some, if not all, of the tip income from taxation when preparing their own tax returns, but it does not alter an employer’s obligation regarding federal withholding tax on tip income from paychecks. It does alter employer reporting; they will now report on employees' W-2s, an occupation code in Box 14b and tips included in income in Box 12, but OBBB provisions do not impact an employer’s calculation of taxation and reporting obligations (IRS Reg. 10044).
Vendor payments are compensation. Vendor payments directly to a CCRC employee, or through the RA, whether known or unknown to the employer, remain compensation subject to taxation, irrespective of the legality of the payment (IRS Pub.15-A). The reporting responsibility on Form 1099-NEC, to both the employee and the government, is on the vendor, but not the withholding or remitting taxes obligation, which is solely the employee recipient’s responsibility (IRS Reg. 1.6041-1). Fortunately, an RA is not a vendor but rather usually an unchartered voluntary association with no reporting requirements to any government entity. 
A Resident Association is not employing fund beneficiaries. Government regulations define “employer” and “employee” (CFR Section 31.3401(C)-1). An RA without its own employees, operating completely independently of the CCRC; making its own decisions, using its own funds, with no ties to CCRC’s hours/payroll data, and without employer facilitation, like the vendor, is not an employer (IRS Pub. 1281) when giving gratuities to the CCRC’s employees. Furthermore, all services provided by the CCRC’s employees to residents have been fully compensated, subjected to taxation, and reported to the government.
However, if the CCRC is involved in the decisions related to the RA’s employee appreciation fund, such as determining the amount of each employee's gift, disbursing funds through their payroll software, issuing W-2s, or utilizing their direct deposit employer/employee system, the gifts would likely be treated as wages, subject to the CCRC’s normal tax and reporting obligations. 
When an RA is in control. An RA in complete control of employee appreciation funds donated only by residents should consider several factors when calculating and disbursing gratuities from the fund, which may include the following; 
(1) deciding whether or not to make all decisions and engage residents to calculate and distribute gratuities in CASH rather than by check, which will relieve the CCRC of taxation and reporting obligations,
(2) deciding whether the cost of supplies necessary for execution should be taken from funds collected for the employees; if so, budget and set aside the sum needed, 
(3) deciding on the number and type of employee beneficiaries they wish to include; will both salaried and hourly wage employees be included, 
(4) deciding whether both full-time and part-time employees are to be included,
(5) deciding whether employees of related CCRC companies will be included, such as independent living (IL) caregivers, and those serving in the medical care components (SNF, ALF, & MC), 
(6) deciding whether different employee work categories such as accounting clerks and landscaping laborers are to receive similar sums,
(7) deciding whether length of service is to be a criterion; will categories be constructed to include those with 20, 15, 10, 5, 1, year or more of service, how about those with 6 months or less, 
(8) ask the CCRC to sort employees into each category and provide the RA lists for each, 
(9) deciding once all the available funds are collected, and the total number of employees to be included, the average award,
(10) deciding the largest gratuity for the longest-serving people, a
(11) deciding on buying envelopes for each gratuity to be gifted, 
(12) deciding on a small group of RA-designated residents to perform (cash or check) distribution duties, 
(13) ask the CCRC to provide a restricted access space in which cashiers working in pairs can sort and store gift cash,
(14) construct several hour-long periods over several days in which a small group of RA-designated residents can perform cashier duties,
(15) withdraw all of the gratuity money in CASH from the custodian account, and
(16) distribute gratuities.
Concurrence between CCRC and RA regarding their respective obligations is suggested. It is suggested that early in the process, the CCRC employer, which may be the custodian of the employee appreciation fund, and the RA both agree that the CCRC's lack of control over the gift criteria is the element that negates the CCRC’s taxation and reporting obligations.
Employee beneficiaries should not receive RA advice regarding taxation. Be aware that the gratuity (employee appreciation fund) recipients, the CCRC employees, may be subject to the taxing authority’s self-reporting requirements, owing payroll and income taxes on the gratuity received. Recognizing that individuals have differing circumstances, RA’s are cautioned to refrain from sharing opinions about taxation.
In summary. This is a brief commentary on control over the Continuing Care Retirement Community (CCRC) Resident Association (RA) Employee Appreciation Fund calculations and distributions. The takeaway is that when a CCRC is in control, taxation and reporting requirements apply, but not when an RA is in complete control. 

Paul Nolan CPA (retired)
__________________________________________________
[bookmark: _Hlk212036422]This brief plain English commentary, and all attachments, is intended to provide general educational information only. Reflecting only Paul Nolan’s personal perspective derived from experience, a panoply of laws, rules, practices, and published authoritative information regarding a complex topic, and does not constitute a business solicitation, nor is he engaged by this text in rendering legal or tax advice, accounting, investment, financial planning, or professional consulting of any kind. Viewpoints expressed are general in nature and may differ from specific strategies tailored after a thorough review of an individual’s personal situation and circumstances. No one is suggesting recipients take a specific course of action or any action at all. Although the information and opinions underlying and expressed in this commentary have been obtained from sources believed to be reliable, the concepts discussed may be affected by changes in the law or its interpretation since this text was drafted. Therefore, he does not warrant the accuracy or completeness and accepts no liability for any direct or consequential losses arising from its use. Recipients are expected to be “capable of accessing” their own situation, finding and interacting with competent professional counsel, reaching a viable conclusion, taking appropriate action, and exercising appropriate options. The information contained herein is representative of his perspective at the time of publication and is subject to change without notice. 

____________________________________________________
PAUL F. NOLAN, CPA

16538 Cypress Villa Lane, Fort Myers, Florida 33908-7608
239-454-2820 (office), 877-454-2820 (toll free), 239-454-2821 (fax)
paulnolan@email.com


